LAWS and REGULATIONS Pertaining to Competition

· 10 U.S.C. 2304(c) (Contracts – Competition Requirements) … Unless authorized by an exception in FAR 6.302, contracting for Other Than Full and Open Competition is a violation of this statue
· AFARS Subpart 5106.5 (Competition Advocates) … The Assistant Secretary of the Army (Acquisition, Logistics and Technology) (ASA(ALT)) appoints the Army Competition Advocate General … The Deputy Assistant Secretary of the Army for Procurement (SAAL-ZP) is the Army Competition Advocate General (ACAG) … The ACAG has delegated to HCAs that authority to appoint the Special Competition Advocates (SCAs) at Army procuring activities and their alternates … The duties/responsibilities of SCAs include reporting to the ACAG, the level of competition achieved against their goal and reasons for not attaining the goal; significant actions taken to increase competition or overcome barriers to competition; mitigating factors affecting goal achievement; a plan for competition in the coming fiscal year; and any other activities and accomplishments
· AR 715-31 (Army Competition Advocacy Program) … Defines objectives, and prescribes policies and responsibilities for the Army Competition Advocacy Program … outlines general procedural guidance for programs at all command levels having contracting missions. 
· DFARS Part 206 (Competition requirements) … As authorized by 10 U.S.C. 1092, contracts awarded to individuals using the procedures at 237.104(b)(ii) are exempt from the competition requirements of FAR Part 6.  Also excepted from this part are follow-on production contracts for products developed pursuant to the “other transactions” authority of 10 U.S.C. 2371
· DFARS PGI 217.75 (Acquisition of Replenishment Parts) … May acquire replenishment parts concurrently with production of the end item … shall provide for full and open competition when fully adequate drawings and any other needed data are available with the right to use for acquisition purposes … shall follow the limitations on price increases

· DOD DIRECTIVE 4245.9 (Competitive Acquisitions) … This regulation provides acquisition policies, assigns responsibilities, and defines reporting requirements for the Army’s Competition Advocacy Program 
· FAR Part 6  (Competition Requirements) … Prescribes policies and procedures to promote full and open competition in the acquisition process and to provide for full and open competition, full and open competition after exclusion of sources, other than full and open competition, and competition advocates
· FAR Part 8 (Required Sources of Supplies and Services) … Prescribes competition requirements for orders and Blanket Purchase Agreements issued under the Federal Supply Schedule (FSS) and procedures for purchases from Federal Prison Industries (FPI)
· FAR Part 10 (Market Research) … Prescribes policies and procedures for conducting market research to arrive at the most suitable approach to acquiring, distributing, and supporting supplies and services

· FAR Part 12  (Acquisition of Commercial Items) … Prescribes policies and procedures unique to the acquisition of commercial items … implements the Federal Government’s preference for the acquisition of commercial items contained in Title VIII of the Federal Acquisition Streamlining Act of 1994 (Public Law 103-355) 
· FASA of 1994, SEC. 8104, PARA. 2377 of PL 103-355 (Commercial Advocate) …To revise and streamline the acquisition laws of the Federal Government

· Public Law 98-369 (Competition in Contracting Act (CICA), 1984) … Each MSC shall have an Advocate for Competition responsible for challenging barriers and promoting full and open competition while challenging specifications and restrictive need statements

· Public Law 103-355 (Federal Acquisition Streamlining Act (FASA), 1994) … Advocates for Competition … shall promote the acquisition of commercial items …and challenge burdensome contract clauses

· Public Law 104-106(Federal Acquisition Reform Act (FARA), 1996) … shall ensure that the requirement to obtain full and open competition is implemented in a manner that is consistent with the need to efficiently fulfill the Government’s requirements
Competition Initiatives by Congress & Executive Branch
· Accurate Federal Procurement Data System (FPDS) Contract Action Report (CAR) Reporting – Accurate reporting is critical as this information is reported to Congress, is the official source of data for management and auditing agencies reviews this data.  A new FPDS Report entitled “Competition Based on Obligations” counts orders under multiple award contracts as competitive only if fair opportunity was given.
· American Recovery and Reinvestment Act (ARRA) of 2009, Public Law 111-5, February 17, 2009  – Key goals include:  to the maximum extent possible, contracts funded under this Act shall be awarded as fixed-price contracts through the use of competitive procedures and a summary of any contract awarded with such funds that is not fixed-price and not awarded using competitive procedures shall be posted in a special section of the FedBizOps.

· Competition and Earmarks – Section 8121 of the DoD Appropriations Act for FY 2010 requires full and open competition for contract awards for earmarks sponsored solely by members of the House of Representatives intended for award to a “for profit” entity, except that any contract previously awarded using full and open competition that remains in effect during FY 2010.  It does not allow DoD to apply exceptions to full and open competition provided for in the FAR.
· Competition Standardized Training Tool - This tool was developed to educate and focus all DoD agencies on current competition policy and guidance, reiterate the importance of competition, and highlight opportunities to increase competition in government acquisition.  Every DoD employee is encouraged to take this training.  To access the training module, go to www.acq.osd.mil/dpap/cpic/cp/docs/training.ppt.  Training material can also be accessed through DAU at Continuous Learning Module (CLM) 055.
· Federal Prison Industries (FPI) – Section 827 of the National Defense Authorization Act for FY 2008 changed procedures to require competition for purchases for which FPI has significant share (>5%) of the DoD market for product categories.  The DPAP maintains the product categories lists specified by the Federal Supply Class (FSC).
· Federal Supply Schedules (FSS) – Fair opportunity applies to all FSS orders.  Ordering activities must justify the action when restricting competition for an order.  If competition (fair opportunity) is not provided, exception must e approved at the same level as exemption to full and open competition.  FAR 8.4 outlines competition procedures for orders less than $100K and DFARS & PGI 208.405-70 for orders greater than $100K.  

· IMPROVE Acquisition Act of 2010 - Key goals include:  overhaul defense acquisition spending to clean up waste, fraud and abuse; strengthen the acquisition workforce; improve DOD’s financial management system to make it audit able; and expand the industrial base to enhance competition and gain access to more technology.  More information can be found in U.S. House of Representatives Acquisition Reform Bill H.R. 5013.
· Limiting Length of Noncompetitive Contracts in “Unusual and Compelling Urgency” Circumstances - In  October 2008,  FAR Case 2007-008 was implemented to limit the length of contracts awarded noncompetitively under un usual and compelling circumstances to the minimum contract period necessary to meet the requirements, and no longer  than one year, unless the head of the agency  determines that exceptional circumstances apply.  More information can be found in Section 862 of the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009 (Pub. L. 110-417) and Office of Federal Procurement Policy (OFPP) Administrator’s Memorandum of May 31, 2007.
· Multiple Award Contracts (MACs) – FAR 16.504 establishes a preference for making multiple awards of indefinite-delivery indefinite-quantity (IDIQ) contracts.  For any task or delivery order contract (IDIQ or Requirements) estimated to exceed $100M (including options) to be awarded to a single source requires a written determination by the Head of Agency and notification to Congress.  This determination is not required for Architect & Engineering contracts awarded pursuant to FAR 36.6.  Contractors have an opportunity to protest an order over $10M to GAO.
· Orders Exceeding SAT - Section 863 of the National Defense Authorization Act extends competition standard similar to those applicable only to DoD to all federal agencies.  It also requires a notice of sole source task & delivery orders exceeding SAT issued under MACs to be posted on FedBizOps within 14 days after award, except in extraordinary circumstances or classified orders and requires exceptions to fair opportunities for order in excess of the SAT to be posted, consistent with requirements to post J&A’s for contracts.
· PEER Reviews -   The Director, Defense Procurement, Acquisition Policy (DPAP) and the Deputy Assistant Secretary of the Army (Procurement) (DASA-P) have established a program of presolicitation, preaward, and post award PEER Reviews.  The purpose of PEER Reviews is to:  ensure contracting officers across DoD are implementing policy and regulations in a consistent and appropriate manner; to continue to improve the quality of contracting processes across DoD; and to facilitate cross-sharing of best practices and lessons learned across DoD.  More information can be found in FAR Part 1.104 and in the AMCOM Acquisition Desk Guide Section 1.104.
· Public Disclosure of Justification and Approval Documents - Disclosure of J&A’s required by FAR 6.303-1 for non-competitive awards issued on or after 17 February 2009 must be made available to the public within 14 days after contract award and remain on the site for at least 30 days.  More information can be found in Federal Register, Vol. 74, No. 10 dated January 15, 2009 and Section 844 of the National Defense Authorization Act FY 08, Public Law 110-181.
· Urgent Justification & Approvals (J&As) – In a July 10, 2006 letter, Mr. Claude Bolton, Assistant Secretary of the Army, Acquisition, Logistics and Technology, directed the Deputy Assistant Secretary of the Army (Policy and Procurement) to “return requests for approval to utilize Exception 2, as well as the J&As that cite Exception 2, when Exception 1 is the appropriate authority.  Procuring activities are reminded that a lack of advance planning and/or concerns regarding the availability of funds do not justify contracting without providing for full and open competition.” Further guidance states “Exception 2 should be cited only when the U.S. Army’s needs are of an unusual and compelling urgency, and the government would be seriously injured unless the U.S. Army can limit the number of sources from which it solicits offers”.  
· Weapon System Acquisition Reform Act (WSARA) - Key goals include: limit cost overruns; strengthen oversight and accountability; enhance competition; and end conflicts of interest.  MDAP’s shall describe measures taken to ensure competition; strategies shall document rationale for selection of planned subcontract tier(s); and Program Managers shall provide maximum practical opportunity for small business participation.  More information can be found in Public Law 111-23 signed by President Obama on May 22, 2009.
